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Problem formulation. The problems facing economy of Ukraine in recent years increased
relevance of the pricing process management as one of the key elements of the policy impact on a
consumer, which performs important functions. These functions are necessary to inform a
manufacturer about the real impact on demand for goods and a consumer about the ability of satisfying
his needs at a certain value of supply and income.

The lack of theoretical knowledge and practical skills of price policy formation leads to
deterioration of the general state of national enterprises in all economic sectors. Therefore, the pricing
process is fundamental for the functioning process.

In case of enterprise’s adaptation to changeable environmental conditions, price as an economic
element is becoming increasingly important. In this case, management decisions concerning prices are
becoming important as they significantly affect the performance of the company and its market
position. It is important to realize that pricing is the most significant process in the activity of any
undertaking as it creates competitive advantages of manufacturers. Most frequently price is established
at the goods entering the market when changes of goods for a certain period of time are not
considered. In particular, the efficiency and results of pricing at the enterprise depend on creating
competitive advantages in the market and ability to control them.

However, negative developments which lead to the deepening of social problems in the national
economy and relate to anticompetitive concerted actions and unjustified price increase in socially
important goods markets, occur in pricing policy of non-monopoly businesses. The topicality of this
issue is growing in terms of threats to national security and humanitarian crisis in Ukraine.

The presence of the above-mentioned problems led to the choice of the research sphere, aimed
at comparative analysis of the world experience of applying state regulatory instruments that can
detect anticompetitive concerted actions and promptly eliminate their negative effects and
determination of conceptual principles of improving competitive policy on this issue in Ukraine.

Analysis of the recent publications. Analysis of the publications concerning objectivity and
efficiency of pricing in the market has shown that this issue is quite problematic in the contemporary
economy. Thus, both national and foreign scientists have paid much attention to determination of
nature and mechanism of pricing in the market environment. The authors of scientific works regarding
pricing are K. Buzhymska, I. Erukhymovych, O. Kolesnykov, O. Kostusev, such classics of economy
as A. Smith, D. Ricardo, A. Marshal, etc. Legal and economic aspects of combating cartel agreements
were covered by the scientific works of such Ukrainian and foreign researches as I. Artemeva,
O. Bakalinska, M. Barash, A. Harahonych, O. Kashtanov, O. Melnychenko, L. Ptashchenko,
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K. Tkachenko, etc. In our opinion, the problem of regulating this type of violating competition law in
Ukraine will remain current and unsolved for quite a long time.

Presenting new material. The performed research shows that methods of creating a
competitive environment in Ukraine should be based on the gained international experience of
economic development. It provides implementing reforms in various spheres of social life: economic,
legal, tax sphere in order to create a favorable environment for the development of productive forces
and economy in general.

Social problems are deepening in the economic crisis and political instability. In our opinion,
one of the fundamental reasons of such problems is violation of competition law, anticompetitive
concerted actions or cartels.

The analysis of competition law development has confirmed that in general concerted actions
are concluding agreements by undertakings in any form, making decisions by associations in any
form, and another concerted competitive behavior (activity, inactivity) of undertakings. These are
agreements between entrepreneurs in a certain market behavior that can result in setting identical
prices, territorial or goods division of the market. Concerted actions are creating undertaking or
association aimed at coordination of competitive behavior between economic undertakings which
created a certain undertaking or association, or between them and a newly created entity, or entrance
to such association. Concerted actions can destroy competition, therefore only the Antimonopoly
Committee can grant permission.

Anticompetitive concerted actions (alliances or cartels) are considered to be the most dangerous
type of violating competition law which is the most difficult to detect and prove.

In recent years, Ukrainian antimonopoly law has changed dramatically. Obviously, the
European competition law principles had and are still having a direct impact on the development of
legislation on economic competition protection in Ukraine. However, despite the fact that the
Antimonopoly Committee of Ukraine proclaimed the conception of approximation of Ukrainian
legislation to European competition samples, there are not enough specific steps in this direction [1].

It is therefore necessary to determine efficient methods and tools for conducting competition
policy in Ukraine. It should be oriented towards the development of large-scale entry into the
international economic community, considering trends of economic development. These trends
provide that supranational regulation of macroeconomic processes at different levels of functioning of
the world economy will become increasingly important with the mechanism of price competition in
the market. There will be the combination of administrative, legal and economic instruments within
the corporate, government and supranational regulation. However, economic forms and methods of
regulation of micro- and macroeconomic processes will dominate.

It should be noted that the Antimonopoly Committee of Ukraine in 2003 adopted the regulation
on the approval of Committee Regulations for evaluation positive and negative effects of concerted
actions and concentration of undertakings [3].The purpose of creating Commission is preparation of
conclusions concerning consequences of granting permission for concerted actions, concentration of
undertakings and making a reasonable decision on granting permission by the Cabinet of Ministers of
Ukraine for concerted actions, concentration of undertakings or refusal to provide.

The main tasks of the Commission are:

1. Realizing:

- forecast of effects on concerted actions and concentration of undertakings;

- detailed foundation of effects on concerted actions and concentration of undertakings;

- analysis of quantitative and qualitative indicators that characterize effects on concerted
actions and concentration of undertakings;

- risks valuation and obstacles to achieve the expected positive effect.

2. Developing:

- possible ways and means of avoiding negative consequences of concerted actions and
concentration of entities;

- in case of claims and liabilities to the participants of concerted actions, including certain
committed acts.

3. Concluding:

- positive effect for public interests from concerted actions and concentration of undertakings,
as well as the factors for achieving the effect, i.e. improvements, including extensions and / or
amendments;

- indicators of main types of products (services);

- structure of production;

- service maintenance (for technical products);

- competitiveness of goods
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- export business of the enterprise with determination of existing and planned contracts and
cash receipts;

- existing system of raw material supply to the enterprise, raw replacement capacity (low
quality, high monopoly price);

- production process, existing technologies, machinery and equipment at the branch
enterprises;

- number of workplaces;

- benefits of positive effect for public interests from concerted actions, concentration of
undertakings over the negative consequences of restricting competition by these concerted actions or
concentration of entities;

- negative consequences of restricting competition by these concerted actions and
concentration of entities;

- grounds of obligations of concerted actions and concentration participants as for providing
specific quantitative indicators that characterize positive effect from concerted actions and
concentration of undertakings in short-term (up to 1 year), medium-term (up to 3 years) and long-term
(over 3 years) outlook;

- sufficiency or insufficiency of proofs by participants of concerted actions or concentration of
undertakings, the fact that positive effect on the public interests from concerted actions and
concentration of undertakings overcomes negative consequences of competition restriction by these
concerted actions, concentration of undertakings;

- existence or absence of necessity for competition restriction caused by the concentration or
restrictions that are applied by the participants of concerted actions for achieving purpose of
concentration or implementation of these concerted actions;

- lack of threat to the market economy system due to competition restriction from concerted
actions and concentration of entities;

- if necessary, applying specific requirements and obligations to the participants of concerted
actions and concentration, also in relation to concerted actions and concentration of undertakings
performed by them with terms of their implementation to include specified claims and obligations to
the draft decision of the Cabinet of Ministers of Ukraine, concerning granting a permission on
concerted actions and concentration.

4. Making a motivated decision concerning granting or refusing a permission on concerted
actions and concentration of undertakings by the Cabinet of Ministers of Ukraine [4].

Thus, the purpose and objectives of the Commission do not provide influence or regulate
anticompetitive concerted actions in the goods markets that may lead to unjustified price increases. At
the same time, trade liberalization cannot stimulate competitive behavior and functioning in economic
markets that are concentrated at the national and international levels; it does not provide the required
manner and competitive behavior as competition policy does. Undoubtedly, the best way is to review
antitrust policy and trade liberalization as complementary means and instruments for achieving
economic efficiency. However, the regulatory authorities should take into account the social aspect of
forming the efficient competition policy that provides rapid response and intervention in the agreed
unjustified price increase for socially important goods markets.

It should be noted that the negative effects control of the cartel conspiracy is kept in the
countries worldwide (Fig. 1), particularly in the European Union. Then in 2008 the European
Commission introduced a procedure for the peaceful settlement of the cartel dispute without
negotiations aimed at achieving procedural efficiency after the completion of the investigation for
accelerated decision [5].Cartel members may resort to such settlements whose examination turn had
not been approached or who otherwise would not have full immunity or could count on mitigation.
Almost six years of experience in implementing this instrument showed its importance in addressing
the charges against those who did not qualify for mitigation. Features of the implemented measures
have mutual nature: a) for employees of the antimonopoly agency — release of critically important
resources, gaining valuable cooperation, getting a push for further investigation; b) for members of
cartel collusion — getting 10% sanction reduction, confidence at a faster withdrawal of the charges
against them. Therefore, peaceful settlement in cases of cartels, especially in combination with the
release program and liability mitigation acts as a new efficient means of detection and prevention of
cartel conspiracies. As it was repeatedly emphasized in the expert community, benefits from the use of
such procedures are not limited by acceleration of investigation concerning the facts of
anticompetitive agreements or decisions. The positive effects of these changes are much deeper. They
involve releasing time, organizational and financial resources of state control entities to investigate
other cartel collusions [6].Besides, the possibility to confess the offense and thus dispose or mitigate
the liability of one of its members is an important psychological fuse which is used for enhancing
preventive effect of a peaceful settlement in cases of cartels. Considering the significant advantages of
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the peaceful settlement introduction of the dispute cartel in European countries, all the existing oral
agreements between the parties of concerted actions and AKMU (Antimonopoly Committee of
Ukraine) concerning mutual reconciliation should be legalized at the legislative level, providing
therefore distinct and clear procedure to resolve conflict. The official introduction of this procedure in
a competitive legal framework should be implemented by amending the Law of Ukraine “On
Protection of Economic Competition” [7] by provisions concerning the possibility to recognize by
market participants its participation in the cartel conspiracy with the corresponding refusal of appeal
against the decision of the Antimonopoly Committee of Ukraine and in this case provide 10% fine
reduction. Thus, experts suggest to add new parts to the article 6 of the Law of Ukraine “On Protection
of Economic Competition” as follows: “Legal or individual person is a member of anticompetitive
concerted actions who intends to reduce fine amounting to 10% for committing a violation of
legislation on economic competition protection, under paragraph 1 of the article 50 of the Law of
Ukraine has the right to appeal to the Committee with a statement on the conclusion of a settlement
agreement for the whole duration of the proceedings on the merits.

Article 1 contains quite laconically prohibition of anticompetitive
concerted actions, but it has the following essential elements:
Sherman Act, | 1) the action is consistent in any form (every contract, combination
:) the USA :;> in the form of trust or otherwise, conspiracy, including hidden
conspiracy, etc.)
2) coordinated action restricts trade

Article 81: The following shall be prohibited as incompatible with
the common market: all agreements between undertakings,
decisions by associations of undertakings and concerted practices
Treaty of Rome, which may affect trade between Member States and which have as

the EU :;> their object or effect the prevention, restriction or distortion of
competition within the common market

iy

Article 3: An enterprise must not effect private monopolization or

The Antimonopoly unreasonable restraint of trade

:) Act, Japan

Il

Article 2: agreements between undertakings, decisions by
associations of undertakings or concerted practices which may
affect (negatively) on trade within the United Kingdom, and have as

Separate norms of regulating anticompetitive concerted actions

The Competition Nt - » . -
N Law thI:: UK their object or effect the prevention, restriction or distortion of
— ’ :} competition within the UK prohibited, unless exempted under the
terms of this Article
The Competition It does not contain a general prohibition of any agreement,
— Restriction Law, :> association or conspiracy to limit competition. However, it
1 Germany ‘ separately determines regulations on special forms of restriction
“«On P con of Article 6: concluding agreement or concerted actions by
Cl(l)m;)(::tg:it(l)(r)ll’l’ o :‘> undertakings in one goods market which lead or may lead to:
— 9 1 . o . . . .
_i} The Russian (list of action)is prohibited
Federation

Fig. 1. World experience of regulating anticompetitive concerted actions [1]

Decisions of the Committee concerning the application to initiate a settlement of a peace treaty
between the Antimonopoly Committee and member(s) of concerted actions is taken after the
presentation of the preliminary findings of the case” [8]. A detailed mechanism for implementation of
the specified provisions at-law or a separate legal act or a separate section in the Rules of cases of
violation of the antimonopoly legislation of Ukraine should exist for their efficient functioning. One
should also use the positive experience of the USA in terms of the antitrust law formation and ensure
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the independence and transparency of the antitrust authorities. The specified mechanism must
particularly include such elements as:

- content of the statement of intention to settle a peace treaty in the cartel case indicating: a) the
admission of responsibility by market participants for anticompetitive concerted actions;

- b) anticipated maximum possible penalty imposition by the authorities of the Antimonopoly
Committee of Ukraine; ¢) the contact person’s name (for legal entities), communication number
(telephone, fax, etc.) and, if available, email address; d) etc.;

- duty of the applicant concerning non-disclosure of the information on statements of intent
settlement agreement in the cartel case;

- confirmation by participants of cartel conspiracy to deny judicial review of the indictment
decision of the Antimonopoly Committee of Ukraine;

- duty of affiliates (branches) of a company or association of undertaking in the case of
anticompetitive concerted actions which desires to resolve the conflict situation peacefully and appoint
joint representative aimed at accelerating completion of the case;

- inability to exempt from responsibility or mitigation after the commencement of a settlement
agreement between the Antimonopoly Committee of Ukraine and participants of economic activity;

- content of cartel settlement;

- cases when a settlement agreement in a cartel case is impossible and the possibility of
changing provisions of the settlement agreement offered by the Committee;

- appeal procedure in the case of anticompetitive concerted action settlement agreement.
Positive effects from the introduction of the procedure offered by us on peaceful settlement of cartel
cases are hard to overestimate. One of the possible outcomes of the results of this system activity is
facilitating the reduction of administrative procedures, simplification of eliminating anti-competitive
effects of concerted actions, significant reduction in the risk of appeal accepted the Antimonopoly
Committee of Ukraine solutions and many other mutual benefits that can be got by national
competition authorities and participants of concerted actions in Ukraine.

Conclusions. Nowadays, some major components of market participants are out of sight of a
Ukrainian legislator. An example of insufficient regulation is the issue of anticompetitive concerted
actions of economic undertakings in matters of unjustified high prices for socially important goods
markets. To remove it, one must apply to the EU legislation and adopt the positive elements of
competition and regulation to implement them in the legislation of Ukraine in the form of regulations.
Additionally, an efficient mechanism for these rules implementation must be created as substantive
rules without their procedural implementation are devoid of content. International experience confirms
the real possibility of such implementation. Despite the fact that economic theory is being developed
around the world, political, cultural and economic history of the United States created a unique
antitrust jurisprudence which is considered to be the most developed and can be adapted to the
national practice of the competition policy.
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instruments that can detect these actions was analyzed, and the problems of competition policy in Ukraine and
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IITamenko Jliana OJuiexkcanapiBHa,
JIOKTOp E€KOHOMIYHMX Hayk, npodecop. Pymmu
Oubra AmnartomiiBHa, 3100yBau. [lonraBchkuii
HAaIlIOHANBHUI TEXHIYHUI yHiBepcureT imMeHi FOpis
Konnpartroka. AHTHMOHONOJIBHA NOJTiTHKA
PeryJiloBaHHsI AaHTHKOHKYPEHTHUX Y3TOI:KeHHX
Aiii Ha ToOBapHMX pHHKAX. PO3risHyTO NMUTaHHA
AHTUKOHKYpPEHTHHUX Y3TOJKEHUX it i
HEOOIPYHTOBAHOT'O 3pOCTaHHS IiH HAa TOBAapHUX
pHUHKaX, MPOAHATI30BaHO  CBITOBHH  JOCBIJ
3aCTOCYBaHHS JiepIKaBHUX PETYISITOPHUX
IHCTPYMEHTIB, KOTPi TO3BOJISIFOTh BUSBUTH TaKi il
BH3HAYEHO NPOOJeMH KOHKYPEHTHOI TMOJITHKH B
VYxpaiHi Ta HaNpsIMH X PO3B’A3aHHS.

Knrouosi cnoea: AHTUKOHKYPEHTHI
y3TOKeHi i, porec LIHOYTBOPEHHS,
¢bopMyBaHHS I[IHOBOI TOJITHKH, KOHKYpPCHTHE
3aKOHOJABCTBO, 0OMeKeHHs KOHKYpEHIIii,
Jiep>)kaBHa KOHKYPEHTHA MOJIITHKA.
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[ramenko Jlmana  AJslekcaHIpOBHA,
JIOKTOp PKOHOMHUYECKHX Hayk, mpodeccop. Pymmu
Oabpra AHaToJbeBHA, coucKkarenb. lloaTaBckuii
HAIMOHAJIbHBIA TEXHUYECKUH YHUBEPCHTET MMEHH
IOpus Konnpartroka. AHTHMOHONOJIBHASA
MOJINTHKA PEeryJHPOBAHUS AHTHKOHKYPEHTHBIX
COrJIACOBAHHBIX  JelcTBMIiT Ha  TOBapHBIX
PBIHKAX. Paccmorpenst BOIIPOCHI
QHTUKOHKYPEHTHBIX COTJIACOBAHHBIX ACHCTBUH U
HEOOOCHOBAHHOT'O POCTA IIEH Ha TOBAPHBIX PBIHKAX,
MPOAaHAIU3UPOBAH MHPOBOH ONBIT MPUMEHEHUS
TOCYIapCTBEHHBIX PETYJISATOPHBIX WHCTPYMEHTOB,
KOTOpBIE TIO3BOJISIIOT BBISIBUTH Takhe JEHCTBUS,
OITpeIeIeHbI IPOOIEMbI KOHKYPEHTHOM ITOJTUTHKH B
YKpauHe 1 HalpaBJICHUs UX PEIICHUSI.

Knrouegvle cnoea: AHTUKOHKYPEHTHBIE
COTJIacOBaHHbIE JeCTBYS, nporiecc
LIeHOOOpa30BaHus, (dhopMupoBaHue LIEHOBOM
MONUTHKH,  KOHKYPEHTHOE  3aKOHOJATENbCTBO,
OrpaHMYEHUE KOHKYPEHIMH, TOCYAapCTBEHHas
KOHKYpEHTHasl ITOJINTHKA.
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